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4 September 2020 
 
Dear Gillian, 
 
The Persistent Organic Pollutants (Amendment) (EU Exit) Regulations 2020 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
 
The Scottish Parliament recommended on 3 September 2019 that the Persistent Organic 
Pollutants (Amendment) (EU Exit) Regulations 2019 should include Scottish Devolved 
matters, as set out in the notification provided on 13 June 2019. 
 
The Persistent Organic Pollutants (Amendment) (EU Exit) Regulations 2019 were not 
progressed in the UK parliament as a result of the UK General election on 12 December 
2019. As a result the UK Government Department for the Environment Food and Rural 
Affairs now intends to lay the Persistent Organic Pollutants (Amendment) (EU Exit) 
Regulations 2020 at Westminster under the draft affirmative procedure on 1 October 2020. 
 
I attach a supplementary notification which set out the reasons why I am content that 
Scottish devolved matters can be included in this SI. Please note, we are yet to have sight of 
the final SIs and they are not available in the public domain at this stage. We will, in 
accordance with the protocol, advise you when the final SIs are laid and advise you as to 
whether the final SIs are in keeping with the terms of this notification.  
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee. 

 
 

ROSEANNA CUNNINGHAM 

http://www.lobbying.scot/
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CHEMICALS - NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Persistent Organic Pollutants (Amendment) (EU Exit) Regulations 2020 
 
1. Name of instrument and summary of proposal: 
 
On 3 September 2019, the Scottish Parliament recommended that the Persistent 
Organic Pollutants (Amendment) (EU Exit) Regulations 2019 (“the 2019 regulations”) 
should include Scottish devolved matters, as set out in the notification provided by the 
Scottish Government on 13 June 2019. Those 2019 regulations were not progressed 
in the UK Parliament due to holding of the UK General Election on 12 December 2019. 
Instead, the UK Government Department for the Environment Food and Rural Affairs 
now intends to lay the Persistent Organic Pollutants (Amendment) (EU Exit) 
Regulations 2020 (“the 2020 regulations”) at Westminster under the draft affirmative 
procedure on 1 October 2020.  
 
The 2020 regulations amend the Persistent Organic Pollutants (Amendment) (EU Exit) 
Regulations 2018 (“the initial regulations”) to take account of developments since the 
initial regulations were laid in the UK Parliament on 21 December 2018.  
 
This notification should be read alongside the notification that was provided for the 
2019 regulations.1 
 
2. Explanation of law that the proposals amend and summary of the proposals 
 
Regulation (EU) 2019/1021 of the European Parliament and of the Council on 
Persistent Organic Pollutants (“recast EU POPs Regulation”) is the mechanism by 
which the EU and its Member States, including the UK have, until now, implemented 
the provisions of the Stockholm convention on Persistent Organic Pollutants through 
the elimination and restriction of the use of chemicals that have been internationally 
recognised as toxic, persistent, bio-accumulative and highly mobile.  
 
Following exit day, the recast EU POPs regulation will become retained EU law.  The 
2020 regulations make the necessary corrections to ensure that the recast EU POPs 
Regulation functions in the UK from the end of the transition period. This includes 
transferring legislative and administrative functions that are currently conferred by EU 
legislation upon the European Commission and the European Chemicals Agency, to 
be exercisable instead by Secretary of State, the Scottish Ministers and the Welsh 
Ministers. All of these corrections and transfers of functions were included in the 2019 
regulations which the Parliament has already recommended consent to. 
 
The 2020 Regulations also make new minor and technical amendments to take 
account of the implementation of the Protocol on Ireland/Northern Ireland (“NIP”); 

                                            
1 The notification in relation to the 2019 Regulations explained that the Scottish Parliament 

recommended (1) (on 5 December 2018) that the initial regulations (following the notification to the 

Parliament on 8 November 2018) and (2) (on 18 December 2018) that the Environment and Wildlife 

(Legislative Functions) (EU Exit) Regulations 2019 (following the notification  to the Parliament on 27 

November 2018) should both include Scottish devolved matters. This notification should be read 

together with those earlier notifications in 2018.    
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these amendments were not included in the the 2019 POPs EU exit regulations but 
they do not impact on devolved matters in relation to Scotland. 
 
Part 2 of the 2020 Regulations revokes amendments made to Part 3 of the Persistent 
Organic Pollutants Regulations 2007 by the initial regulations to ensure that, in line 
with the NIP,  Northern Ireland now retains certain duties of member states under the 
recast EU POPs Regulation (as it continues to apply in EU law).  

 
Further amendments are made to the retained EU law to reflect the fact that, in line 
with the NIP, the retained EU law in relation to POPs applies only to GB. As explained 
above, Northern Ireland will be subject to the recast EU POPs legislation as it applies 
in EU law and Part 3 of the 2020 Regulations therefore no longer includes references 
to Northern Ireland and its departments, or to Northern Ireland domestic legislation, in 
the amendments it makes to the retained EU law.   
 
3. Why are these changes necessary? 
 
The 2020 regulations are necessary to reflect the recast EU POPs Regulation and 
they correct identified deficiencies.  This ensures that the retained EU law in relation 
to POPs will continue to function effectively after the end of the implementation period. 
The additional provisions which have been added since the notification for 2019 
regulations was submitted are necessary to implement the Protocol on 
Ireland/Northern Ireland (“NIP”). 
 
4. Scottish Government categorisation of significance of proposals 
 
Category B. The main substantive provisions which relate to devolved powers in 
Scotland, including regulation-making powers, in the 2020 Regulations  have already 
been notified to, and consent given by, the Parliament. The only minor change to the 
regulation-making powers from the 2019 version of the regulations is that regulation 
22 extends the application of the affirmative procedure to regulations made under the 
new Article 18 of the recast EU POPs Regulation which widen the scope of any 
criminal offences (in addition to regulations which create new criminal offences.) 
 
5. Impact on Devolved Area 
 
There remains ongoing engagement between the Scottish Government and the UK 
Government regarding the practical implications of the Northern Ireland Protocol. 
However, our assessment is that the NIP-related provisions contained within this 
instrument are minor and technical in nature. The main differential that would result is 
that Scotland would have powers to nominate chemicals to the Stockholm convention 
and to amend annexes of the (retained and amended) POPs regulations, whereas 
Northern Ireland would still have to do so via the EU. Our assessment is that this does 
not have a substantive impact on devolution or Scottish interests. 
 
6. Stakeholder engagement/consultation 

 
We have been and are continuing to deepen our contact with stakeholders through 
the EU exit process.  However, these measures are aimed solely at preserving the 
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functioning of the EU and domestic regulations as they are at present and we have 
not undertaken any focussed engagement on this basis. 
 
The UK Government are of the view that as this legislation does not produce any 
change in policy, formal stakeholder or public consultation is not necessary, rather 
they have had a consistent programme of informal consultation with stakeholders. 
 
Stakeholders in this area are primarily UK- or EU- wide, such as trade bodies or 
environmental groups, and they have been clear and consistent that they wish to see 
the regulatory systems of the EU-27 and the UK remain highly aligned. 
 
7. Any other impact assessments 
 
No additional impact assessments have been undertaken as the substantive content 
of the instrument as it relates to Scotland is identical to the previous notification which 
was agreed.  
 
8. Summary of reasons for Scottish Ministers proposing to consent to UK 

Ministers legislating 
 
As per previous notification. 
 
9. Have Scottish Ministers had regard to the guiding principles on animal 

welfare and the environment? 
 
Yes. The guiding principles on the environment as set out in Articles 13 and 191(2) in 
Titles II and XX respectively of the Treaty on the Functioning of the European Union 
are relevant to these proposals. The existing EU POPs regulations are already in line 
with these principles, and as no policy changes are being introduced, it is considered 
that these amendments are in adherence with these principles. 
 
10. Are there governance issues in relation to this proposal, and how will these 

be regulated and monitored post-withdrawal? 
 
To the extent these measures affect devolved statutory regimes, they will be within the 
scope of the new environmental governance arrangements that are proposed in the 
UK Withdrawal from the European Union (Continuity) (Scotland) Bill. Where there are 
interactions with reserved regimes, we will expect the new Scottish governance body 
to reflect this through cooperation, as appropriate, with the UK environmental 
governance body proposed in the UK Environment Bill. 
 
We remain engaged in framework discussions with all the administrations of the UK 
and the relevant regulators specifically looking at the regulation of chemicals and 
pesticides in the UK outside of the EU and its existing regimes. 
 
The Scottish Government’s position remains that future arrangements should be 
based on staying closely aligned with the EU chemicals regulatory regime and 
maintaining existing standards of protection for human health and the environment. 
 
11. Intended laying date 
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The instrument is intended to be laid at Westminster under the draft affirmative 
procedure on 1 October 2020.  
 
12. Does the Scottish Parliament have 28 days to scrutinise? 
 
Yes. 
 
 The Scottish Government still has concerns about the operation of the NI Protocol, 
but we also recognise the need to prepare for the end of the Implementation Period. 
We are therefore proceeding on the basis that we are notifying the Scottish Parliament 
now of our intention to consent to these instruments, but invite the committee to note 
that the SG continues to engage with the UK Government on the NIP. 
 
13. Information about any time dependency associated with the proposal? 
 
It is essential that the 2020 Regulations are in force at the end of the transition period 
in order to correct deficiencies and implement  the NIP,  and ensure that legislation is 
operable to allow continued high levels of protection for human health and the 
environment. 
 
14. Any significant financial implication? 
 
As per previous notification. 
 
Lead Official: Jason Sharp 
Environmental Quality and Circular Economy Division 
Tel: 07557 486 885 
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